Whether as a matter of duty, ethics, or utility, lawyers 
INTRODUCTION
Reasons matter in law, as they do in life. The "reason giving lawyer" is a typical creature in the practice of law. Whether as a matter of ethics, duty, or utility, lawyers give reasons for their actions all the time. This Essay underscores the pervasiveness of reason-giving in the practice of law and the consequent necessity of lawyers developing a skill at giving reasons.
Part I examines reason-giving as an innate human characteristic related directly to our constant yearning to understand the answer to the question "why." Part II briefly surveys the scholarship on reason-giving, including an analysis of its presence in law and legal institutions. Part III discusses reason-giving in administrative law specifically.
Part IV provides a brief but concentrated discussion of the intersection of reason-giving and ethics. By requiring persons-particularly state actors-to provide reasons for their actions, we can induce more ethical behavior. At the same time, however, lawyers and law students must develop ethical standards in their provision of reasons when asked or required to give reasons for actions. Part of the pedagogical enterprise must be to teach legal ethics' application to all skills, including the reason-giving skill.
Part V emphasizes the pedagogical importance of (a) teaching an understanding of reason-giving's prevalence in law; and, (b) nurturing the discrete habit and skill of reason-giving in legal education as a foundational trait of good lawyering. Part VI equates the law school exam taking process with administrative law decision-making and law school grading with the process of judicial review of agency action. In this analogy, agency is to student as judge is to law professor. It is a fundamental principle of administrative law that an agency decision will be valid only if accompanied by reasons, given by the agency only, given contemporaneously with the agency action, and based on the record before the agency.
1 Likewise, it is a fundamental principle of professorial review of student exam taking action that their answer will be deficient unless it is accompanied by reasons, written by the student, on (and therefore contemporaneous with the taking of) the exam, and based on the curricular material before the student from the subject material of study being tested. By referencing the principles underlying administrative law for authority and persuasion, this Essay seeks to justify this evaluative method so common in law schools.
In many ways, law school propagates the reason-giving skill. In other ways, the law school environment can be improved. Not surprisingly, reasons matter in law school class and exam answers and are typically demanded in their evaluation. Yet students sometimes fail to grasp why professors demand that they explain the reason why when reaching their conclusions in class or on an exam. This Essay gives these students some reasons to give reasons. In part, it is about inculcating the lawyer's reason-giving skill through professorial review of law student action.
Most importantly, the case study should demonstrate that teaching reasongiving is important and is, in fact, occurring even if not explicitly recognized. Greater recognition of the role of the reason-giving lawyer-along with recognition and strengthening of the parts of legal education that help instill the reason-giving skill-should improve our understanding of when, how, and under what conditions reason-giving must occur for the effective functioning of the legal system and for effective lawyering.
I. REASON-GIVING AS AN INNATE HUMAN CHARACTERISTIC
If reasons are required in life, then we should presume that developing habits and skills for providing them effectively should have benefits. Part of legal education should be the development of skills that are transferable to legal practice, along with the habits to engage with those skills regularly. and 'bedrock' principle of administrative law is that a court may uphold an agency's action only for the reasons the agency expressly relied upon when it acted.").
2. As Dewey has explained:
[I]t is [the] business [of education] to cultivate deep-seated and effective habits of discriminating tested beliefs from mere assertions, guesses, and opinions; to develop a lively, sincere, and open-minded preference for conclusions that are properly grounded, and to ingrain into the individual's working habits methods of inquiry and reasoning appropriate to the various problems that present themselves. No matter how much an individual knows as a matter of hearsay and information, Reasons matter to most people most of the time. It seems that we are conditioned to deny acceptance of many things unless we have an understanding why they are so. Glen Staszewski contends, ironically, that supplying reasons for why reason-giving is important seems almost unnecessary: "Social scientists and philosophers have recognized that reason-giving is an innate characteristic of human beings that is associated with our ability to rationally evaluate and justify our actions. From this perspective, we do not necessarily need to give reasons to anyone for reason-giving to carry intrinsic meaning."
3 Frederick Schauer makes a similar appeal to reason-giving as an element of the assessment of rationality and as a metric for sanction in human interaction. Schauer explains that, "Results unaccompanied by reasons are typically castigated as deficient on precisely those grounds. In law, and often elsewhere, giving reasons is seen as a necessary condition of rationality."reasoning and conclusions. Reason-giving is separate because it either stands alone or can be a prerequisite to any and all of the reasoning process and our determination whether a decision ultimately is reasonable. The distinction is in part explained by the fact that while reasoning is an internal mental process, reason-giving involves communication aimed at causing the listener to engage in the mental process of another and the reason given becomes an ingredient in the listener's own mental processes.
"Reason-giving" is a term and category that stands apart from seemingly similar yet distinct terms. This is not an essay about "reasoning" or "reasonableness"-it is about giving reasons. As such, the analysis in this Essay is not about logic, analytical processes, or necessarily reaching the best conclusions or making the best decisions. Reason-giving does not mean reasoning because reasoning refers to a process of inquiry, even though reason-giving may be a component part of effective reasoning. Reason-giving also does not mean reasonable, because reasonable is a value judgment on the rationality of the reasons.
Giving reasons is distinct from the exercise of judging or truth seeking. As Tilly stated, "People do not give themselves and others reasons because of some universal craving for truth or coherence," and indeed the process of reason-giving leads to the giving and acceptance of reasons at varying degrees of merit. Instead, reason-giving describes something more basic, where "[w]hatever else they are doing when they give reasons, people clearly are accomplishing social work. . . . Giver and receiver are announcing or are negotiating their proper connection." 6 Tilly helped define reason-giving around the following: "[r]easons provide organized answers to the question 'Why does (did, should) X do Y? '" 7 Tilly explains that reason-giving is about communication or interaction where there is a giver and a receiver involved in the transaction. 8 We might also describe the receiver using the terms audience or receptor. As such, reason-giving is a relational enterprise. 9 As Tilly states, giving reasons "among other consequences, exerts effects on . . . social relations [between individuals], confirming an existing relation, repairing that relation, claiming a new relation, or denying a relational claim." With that understanding, whether one has given some reason for his or her decision is rather easy to evaluate. However, much of the discussion on reason-giving delineates or establishes tests for when and how much reasongiving is required (by law or otherwise) and whether the reasons offered were adequate, satisfactory, substantial, supported, good, or some other like idea of "sufficiency." Requirements (or reasons) for giving reasons range from the philosophical, psychological, moral, ethical, or legal to the practical, prudent, or instrumental.
11
In the classic example of a child asking her mother "why" when commanded to do something and the mother answers only "because I said so," a reason has been given but it may be unsatisfactory to the child. The parent has engaged in giving reasons in form. But the reasons may be insufficient in substance when judged by the standards of the child who is making the demand for the explanation or justification. In practice, then, most often reason-giving requires something more than a mere assertion and something more than just an appeal to power or authority. As Schauer aptly puts it, "To characterize a conclusion as an ipse dixit-a bare assertion unsupported by reasons-is no compliment."
12
Reason-giving and the evaluation of it are highly contextual. There is a natural tendency to expect or appreciate reason-giving in human affairs, but the degree and frequency of its practice, or the incidence of shirking from requirements for it, will depend on the surrounding circumstances, including the audience of receivers, and applicable sanctions for failing to give reasons. 13 Given the ubiquity of its demand in human interaction, however, avoidance of reasongiving naturally tends to have adverse consequences. 14 11. See Susan G. Kupfer, Authentic Legal Practices, 10 GEO. J. LEGAL ETHICS 33, 90-93 (1996) (excellent discussion of reasons for giving reasons in ethical practice, including "the act of giving reasons may potentially uncover the faulty or fallacious reasoning of the proponent by exposing the reasons to further argument and evaluation").
12. Schauer, supra note 4, at 634. 13. See Mashaw, supra note 9, at 102. Consider also Cohen's thoughts on audience and the level of sincerity involved:
The scope of sincerity may vary with the differing needs and expectations of one's audiences. State actors may give reasons for different audiences, and they often do so for more than one audience at a time. Reasons may be addressed to other public officials (be they immediate colleagues or members of other institutions or other branches of government), legal professionals (including lawyers, professors, and law students), the public at large, or sometimes the very individuals directly affected by the decision. The need for more or less sincere reasons may differ depending on the characteristics of the recipient. Everyone may not have an equal right to the same degree of sincerity. A variety of conditions may arise from or justify giving reasons and its demand or preference. Reasons provide a metric for verifiability, providing a testable reference for the receiver to judge the giver. 15 Reason-giving helps the receiver contextualize the giver's decision and thereby determine whether they approve. Reasons help to evaluate whether a giver treats individuals equally and whether her decisions have coherence. 16 One's level of compliance with an order, for example, may be directly correlated with the trust one has in the reasons offered by an authority. 17 As such, reason-giving requirements can act as constraints on power, provide accountability, and can act as a tool to limit the arbitrary exercise of authority. These consequences or states of affairs revolve around concepts such as trust or respect, which can have effects on one's allegiance to the government or obedience to commands. 18 The receiver of reasons can use them to judge whether to rely on the giver and use the reasons as a point of reference for evaluating the giver's performance. 19 Reasons, in a sense, create a record for judgment or establish precedent and reason-giving requirements therefore help provide a tool to evaluate whether our desire for the giving of reasons is adequately satisfied. 20 Reasons also, as a result, generally make conclusions and commands more persuasive, and reason-giving demands can help check the raw exercise of power. Note, however that one must be careful that reason-giving can be used as a persuasive tool for the acquisition of power as well by using reasons to convince others of the legitimacy of a command that they might otherwise not be inclined to follow. 21 The manner in which reason-giving demands a check of 21. Mashaw, supra note 9, at 104-05. Mashaw explains that requiring or providing reason-giving avoids the raw exercise of power, and to be subject to administrative authority that is unreasoned is to be treated as a mere object of the law or political power, not a subject with independent rational capacities. Unreasoned coercion denies our moral agency and our political standing as citizens entitled to respect as ends in ourselves, not as mere means in the effectuation of state purposes. This sort of explanation begins to illuminate why we might think of reasoned administrations as an individual right, indeed a fundamental individual right, not just as a contingent feature of accountability regimes.
Id. Yet Cohen cautions:
This ambiguity brings to the fore the function of legal justification. Public reason-giving has long been thought of as an essential duty of democracies. . . . However, this aim is compromised by the possibility that decision makers may disclose insincere and misleading justifications as a means of preventing, rather than facilitating, accountability.
power and helps the governed determine whether those in power are acting within their constraints is one way such demands or requirements incentivize ethical behavior. All of this helps to engender a more democratic relationship with the giver and receiver. 22 Reasons add legitimacy and deviations from given reasons tend to call action into question. 23 Finally, the requirement that one give reasons can force reflection, especially when the giver knows that his reasons will thus be transparent and subject to question and review.
Certainly the demand or request for a reason may not be the end of an inquiry or satisfy another in that social interaction. The receiver may require more explanation, including asking why an alternative reason or course of action was rejected, what the reason giver's processes of choosing a reason were, or what motivated the reason giver's choice of a reason. The giving of the reason might be simply a minimum, threshold matter, but at the very least some reason must be supplied incident to an action or decision as a first order of compliance with the receiver's (direct or indirect) demand for a reason. It may be followed by a request for further evidence of how one evaluated material to choose that reason (i.e., what reasoning or processes were used) and why or how one made this choice of reason (i.e., one's decision-making criteria or an answer to the question about what made you decide this was the reasonable or best reason). Whether or not it was reasonable or the result of reasoning will be tested by the support one gives for the reason. A predicate requirement, however, will almost always be that there is some reason given at all that can be judged as to whether it is reasonable or whether instead it is arbitrary, capricious, and unreasonable.
In those second and third order questions, new sub-demands to give reasons also exist, yet on that level again the receiver is not yet judging the reason given but is asking for further information upon which a subsequent evaluation of the reasons can follow. In that sense, giving reasons may be supplying the full record of the data and processes that were used to reach a statement of reasons that support and immediately precede a conclusion or action. The reasons will necessarily always precede the conclusion or action-by definition, it cannot be a reason for action if it is simply a contrived or post-hoc rationalization, although one's outward statement of those reasons may be supplied either contemporaneously with the action or after, depending on the expectation or demand. It is true that there will undoubtedly be difficulty on the part of the receiver in determining whether such simultaneity exists when most likely the reason will be given to that other party at a time after the reason was determined. In that case, commitment Cohen, supra note 13, at 1095-96.
22. Mashaw argues that "reason-giving's most fundamental function [is] the creation of authentic democratic governance," Mashaw, supra note 9, at 101, although recognizing that the instrumental reasons such as to facilitate effective judicial review are important too. Id. at 118.
23. See Staszewski, supra note 3, at 1279-84.
seems to occur at the moment a reason is stated which may be "after the fact," but the formulation of the reason in order to be legitimate would have needed to have been made at the time of the decision or before the decision rather than only at the point of the communication of the reason. Thus no matter whether the statement giving reasons is in the frame of "why I should do," "why I will do," or "why I am doing"-pre-decision or contemporaneous outward explanations, each looks to some commitment that was made simultaneous with or prior to the decision rather than some justification for the decision that may or may not have been determined before the act. Simultaneity leads to commitment not just to conclusion and sub-conclusion but also commitment to the reasons given. 24 These sets constitute reason-giving, something within the unique providence of the actor or decision maker.
Quite apart from these commitment-based statements are those backward looking rationales that are far more disconnected from the point of decision. If a statement is given in the nature of "why I did"-post hoc explanations-it is more difficult to determine whether or not the giver had that justification in mind at the time of action or decision. Even more distant is the reason given by a stranger after the fact, which might serve as a policy rationale for a particular decision but does not have a high level of credibility as a reason something was done. There we are dealing only with a statement of why what was done might be justified, which presumably can be provided by anyone (not simply the actor). This is nothing more than an issue of acceptance or non-acceptance at that point and the formulation thereafter of a subsequent plan to support or oppose the action for which the reason was given.
Reasons offered by people and entities serve a number of functions that help to strengthen their claims. The next two Parts will examine some of those functions and how reason-giving relates to law and legal institutions.
II. IMPORTANCE OF REASON-GIVING IN LAW
Reason-giving is not peculiarly a legal trait but it is one certainly necessary in the law. 25 Reason-giving in the law is ubiquitous, even if it is not always mandated.
26
In the various venues in which legal skills must be employed, reason-giving is required in some, expected in others, desired in many, and useful in most. Cass 24. Schauer, supra note 4, at 643-44 (giving reasons leads to a future commitment to a reason offered making, with the appellate opinion as its archetype and "reasoned elaboration" as its credo, is one in which giving reasons is both the norm and the ideal. Results unaccompanied by reasons are typically castigated as deficient on precisely those grounds. In law, and often elsewhere, giving reasons is seen as a necessary condition of rationality.
35
Reasons are not always provided to avoid official sanction because reason-giving is mandated or legally required. In many cases and from an instrumental perspective, reason-giving becomes the norm of acceptable behavior in a variety of areas of law to add weight to one's actions and heft to one's position. A great example of that fact is the custom of giving reasons in judicial opinions and the consequent establishment of our system's reliance on precedent.
Although reason-giving certainly has a long history of legal, philosophical, and jurisprudential analysis, it has received heightened attention in some of the recent literature. 36 Many reasons for giving reasons have been offered. Reasongiving serves justificatory roles, adding moral or other legitimacy to action.
37 It serves to limit the possible choices of otherwise unconstrained officials 38 and therefore can influence the decisions reached rather than merely allow us to learn about preexisting reasons. 39 The demand for reasons provides a base upon which individuals subject to legal authorities can check and monitor behavior of the government. 40 Those who know they are being monitored and expected to provide reasons will self-discipline against certain decisional biases. 41 In this sense, reason-giving not only provides accountability, but it also gives real world 35 . Id. at 633-34. 36. Id. at 635 ("Although many of the devices of generality are familiar, reason-giving is both the most common and the least analyzed."); see Mashaw, supra note 9, at 101 ("The right to reasons and the practice of administrative reason-giving. . . . is a common and important feature of both E.U. and U.S. administrative law and . . . a somewhat under-theorized one.").
37. Mathilde Cohen, The Social Epistemology of Public Institutions, in NEW WAVES IN PHILOSOPHY OF LAW (Maksymilian del Mar ed., 2011), available at http://ssrn.com/abstractϭ1743538 (last visited Nov. 12, 2012) (focusing on the "justificatory or normative role," rather than the "motivating or explanatory role" of giving reasons); Cohen, supra note 13, at 1091 (examining whether "sincerity" should be an added component of reason-giving requirements).
38. Cohen, supra note 37, at 27 ("The duty to give reasons is enforced because it also acts as a constraint on the reasons they are allowed to take into account. In strictly defined roles like that of an administrator, a judge or a policeman, only a very restricted set of considerations is supposed to bear on what one decides, while other considerations are ruled out.").
Id. ("[T]
he law is interested in the potential for influencing the reasons governmental agents have, rather than in merely learning what reasons they happen to have.").
40. Id. at 27-28 ("The reason-giving requirement serves as a method for monitoring the reasons decision-makers choose to act on rather than as a mere disclosure strategy. . . .").
41. Id. at 28 ("When decision-makers are held accountable for their reasons, their propensity to succumb to psychological biases is altered, for the better or the worse. The prospect of having to show one's justification has the epistemic effect of influencing the reasons one has and, hence, it is hoped, the decision one makes."); Staszewski, supra note 3, at 1293 (discussing self-discipline and oversight). monitoring and enforcement consequences to one's commitment to ethical governance and responsible decision-making. If people deviate from the expected norms or provide either reasons incapable of justification or reasons easily debunked as false, their conduct is far more transparent precisely because they have been forced by a reason-giving requirement to provide a record upon which their conduct can be judged for purposes of ethics, authority, and the just and equal application of the law, along with other power-checking standards.
There are many prudential, consequential, ethical, moral, and utilitarian reasons that reasons are given in law. 42 Reasons are demanded to force decision makers to make lasting commitments. 43 Reasons influence the level of respect given to decisions and authorities. 44 Reasons can provide assurances against arbitrary or capricious behavior. 45 Reasons serve rule of law values, presumably justifying action based on some testable standard. 46 Reasons serve accountability, because when they are demanded authorities must provide some answer and their answer provides a basis for outsider review.
47
Constituents demand reasons for legislative action, and the durability of legislation is in part dependent on a voluntary offering of reasons for legislation. 48 For example, the public choice model posits that laws which appear more public-regarding will be more durable due to a higher immunity to challenge and are thus preferred by the legislator because the commodity of legislation offered will be more valuable. 49 Reason-giving requirements in many of these contexts, however, have some risks. At times, a requirement that some reason be given before government may act is transformed into a rule that any reason will do; and after some reason is provided, the action is thereafter insulated from substantial review. In such cases, there are risks that insincere or inadequate reasons will be enough to legitimize an 47. See Shapiro, supra note 30, at 181 ("As Carl Friedrich noted long before the recent focus on reason-giving, in the Western tradition, the very concept of political authority, or indeed any kind of authority, implies the capacity to give reasons."); Staszewski, supra note 3, at 1279 ("[P]ublic officials in a democracy can be held deliberatively accountable by a requirement or expectation that they give reasoned explanations for their decisions.").
48. Staszewski, supra note 3, at 1281 (discussing the relationship between reason giving and the need for legislation to appear public regarding).
49. action or enough to stifle the search for alternative (and perhaps better) conclusions.
50
Therefore reason-giving is ubiquitous in law even if it is not always the subject of a specific, codified requirement. Nonetheless, some areas of law are indeed filled with actual reason-giving requirements. As stated before, generally judges and legislators and some executive officials need not give specific reasons or the right reasons for their actions nor are they bound by any reasons they give upon subsequent judicial review, so long as it can be independently verified later if reviewed that they are acting within their prescribed powers and discretion. 51 In the American system, however, administrative agencies are generally not given this freedom.
III. REASON-GIVING IN ADMINISTRATIVE LAW
Unlike the legislative and judicial domains, where reason-giving is more a matter of prudence than mandate, the non-discretionary rules developed in U.S. administrative law have institutionalized the requirement that agencies give reasons for their actions. The law has thus created enforcement mechanisms to hold agencies responsible to those reason-giving requirements.
52 This "heightened scrutiny" over agency decision-making makes administrative law unique. 53 The lawfulness of agency actions is often judged by the reasons proffered for 50. See generally Cohen, Sincerity and Reasoning, supra note 13 (examining "sincerity" in the giving of reasons). Of course, in a law school exam setting, the professor conducting review is unlikely to be susceptible to that critique.
51. Mashaw, supra note 25, at 20. In addition to distinguishing general legislative and executive action from administrative law, Mashaw specifically explains that the reason-giving requirement operates more strongly in administrative law than in even judicial decisions:
Nor has reason colonized judicial decision-making as an exclusive ground for legitimacy in the way that it inhabits administrative law. At first blush this may seem an odd claim. Law talk as it is carried on in the profession as well as in the academy is almost maniacally fixated on the reasons given by appellate judges as justifications for their decisions. Yet the law treats the necessity and the importance of reason-giving in judicial dispute resolution very differently than it treats the force of reason in administrative law 53. Shapiro & Levy, supra note 52, at 388 (explaining that the adequate reasons "requirement is best understood as a form of heightened scrutiny of the rationale of agency decisions" and advancing a separation of powers rationale for the mandate).
decisions, 54 and the failure to give adequate reasons is the most frequent justification for finding administrative decisions invalid and unenforceable in court. 55 The long history, evolution, and justification for reason-giving requirements in administrative law have been thoroughly examined by several scholars. 56 The requirement in administrative law began in formal rulemaking primarily as a record requirement. 57 It evolved to apply in informal rulemaking 58 where the major justification for the requirement was based on the facilitation of effective judicial review of agency action within a separation of powers construction. 59 It is the latter role-facilitation of judicial review-that is a principal concern of this Essay, although some of the other rationales will be briefly discussed. For the most part, this Essay does not delve into the debate over whether the The persistence and extension of the Chenery principle have had tremendous practical significance for administrative government. At its core, the Chenery principle directs judicial scrutiny toward what the agency has said on behalf of its action, not simply toward the permissibility or rationality of its ultimate decision; Chenery links permissibility to the agency's articulation of the grounds for its action. On the one hand, that focus of judicial review gives agency officials strong incentives to attend to the justifications they provide for their actions, and it has helped make explicit reason-giving a major part of the industry of the administrative state. On the other hand, even with tremendous resources devoted to contemporaneous justification, the inadequacy of an agency's contemporaneous explanation for its decisions remains one of the most common grounds for judicial reversal and remand.
Stack, supra note 1, at 956-57, 973 ("Despite the industry of agency justification that the Chenery principle has helped to create, inadequate explanation is still among the most common grounds for judicial reversal and remand."); see also Shaprio & Levy, supra note 52, at 390, 442-454 (describing appendix with "results demonstrate the current significance of the reasons requirement, and the emergence of the rationalist model of judicial review").
56. 59. Id. at 412-25 (discussing the "evolution of the reasons requirement and the models of judicial review").
reason-giving requirement is justified by one thing or another (i.e., whether it is justified by an interpretation of the Administrative Procedure Act (APA), or mandated by the separation of powers doctrine, or is compelled for some other reason). Suffice it to say the reason-giving requirement is alive and robust in administrative law and the purpose of this Part is to describe some of its basic characteristics. The reason-giving requirement in administrative law is rather complicated but is now a long-established, fundamental, and basic part of administrative law. 60 This Part will only summarize some of its key components at least as they were intended to operate.
In short, an agency cannot simply exercise the full scope of its authority; it must explain its choice to use that authority. 61 The judicial standard in administrative law requires that the reasons and rationale for an agency decision be stated by the right entity-the agency itself and not the court. The reasons can be found in the right place-the record for review created with the agency decision. And, the reasons must be generated at the right time-prior to or contemporaneous with the agency decision not at some later date by agency personnel or counsel or anyone else. This right time requirement is the foundation for the general prohibition on post-hoc rationalizations.
The agency must do its part lest its decision fail to be upheld. 62 In this sense, the reason-giving requirement in administrative law serves concurrent purposes of enforcing agency accountability and at the same time limiting judicial power, encouraging judicial restraint, and protecting the separation of powers.
The reason-giving requirement in administrative law involves both an independently created judicial doctrine necessary to facilitate effective review within the judiciary's limited powers and the APA's command that an agency's action be set aside if it is, among other things, "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 63 As the Supreme Court 60. Shapiro, supra note 30, at 179 ("Giving reasons might appear to be a rather simple and commonsense requirement. In reality it is densely packed with past legal and constitutional experience and replete with potential for development.").
61. Mashaw describes the relationship between authority and reasons as a test of legitimacy:
[T]he only evidence that this specialized knowledge has in fact been deployed lies in administrators' explanations or reasons for their actions. 'The statute made me do it' is sometimes an adequate explanation for a ministerial, i.e., nondiscretionary, administrative act. But, in a much wider class of cases, the acceptability or legitimacy of an administrative decision will hinge not just on the authority or jurisdiction provided by a statute or treaty, but on the reasons provided for exercising that authority or jurisdiction in a particular way-either in deciding individual cases or in promulgating general norms.
Mashaw, supra note 9, at 117. 64 In Overton Park, the Secretary of Transportation made a decision regarding the location of a highway but did not provide a contemporaneous statement of reasons for that decision. The Court would not approve the decision without a reason given, even after recognizing that there was no statutory or constitutional requirement for the Secretary to give any reason at the time of the agency decision. In doing so, the Court also refused to consider statements of reasons made after the fact of the agency decision, stating that "[t]hese affidavits were merely 'post hoc' rationalizations, which have traditionally been found to be an inadequate basis for review," 65 because only reasons provided simultaneous with the final decision have legitimacy.
Over time, some have described the reason-giving standard in administrative law as one that has evolved into a record requirement. 66 An agency action examined under the APA by a court is "on-the-record review" and unless the agency provides the bases for their conclusions in the record, its action will be invalid. The record becomes a closed set at the point the agency makes its decision and the sources from which the court can find a reason therefore are equally closed to judicial review. That record is not generally subject to supplementation with newly stated reasons or other new material. The "whole" record includes all the information available to the agency, including material that runs contrary to the agency's decision. 67 Thus courts find an agency's decision inadequate if it fails to consider (and explain its rejection of) alternative actions or fails to address arguments against the agency decision. 68 When the agency engages in informal rulemaking, the APA requires the agency to provide a "concise general statement of [ This strongly suggests that lawmakers intended the "whole record" to consist not merely of the information upon which an agency relies to support its decision-which of course consists mainly if not exclusively of information favorable to the agency's position-but also information in the agency's possession that undermines or even contradicts its ultimate decision. The idea that a record should include information at opposite ends of the spectrum-from documents that back the agency's rational to those potentially capable of destroying it-indicates a congressional desire to cast a very broad net over the information an agency should make available to a reviewing court.
Rohlf, supra note 54, at 580; see also id. at 584-85 ("Judicial decisions also make it clear that a "full" record includes all information considered by the deciding agency regardless whether it supports or contradicts the agency's position," and "a record consisting solely of information supporting an agency's decision would not provide a basis for objective evaluation of that decision."). 68. Shapiro, supra note 30, at 182-83. 69. 5 U.S.C. § 553(c) (2006) .
when the agency engages in formal adjudication or rulemaking, the APA requires the agency to state "findings and conclusions, and the reasons or basis therefore, on all the material issues of fact, law, or discretion." 70 Conclusions must be supported by the record, and the record must contain a reasoned review. 71 The reasoned review now requires consideration of comments and alternatives and the presentation of reasons how and why comments or alternatives are considered and rejected or used. 72 Despite some grounding in the APA, however, the primary precedent for the reason-giving requirement in administrative law and the concomitant prohibition on post hoc rationalizations comes from the principles set forth in the Chenery decisions. As the U.S. Supreme Court explained in SEC v. Chenery:
When the case was first here, we emphasized a simple but fundamental rule of administrative law. That rule is to the effect that a reviewing court, in dealing with a determination or judgment which an administrative agency alone is authorized to make, must judge the propriety of such action solely by the grounds invoked by the agency. If those grounds are inadequate or improper, the court is powerless to affirm the administrative action by substituting what it considers to be a more adequate or proper basis. To do so would propel the court into the domain which Congress has set aside exclusively for the administrative agency. 73 The Court's Chenery II decision in 1947 followed its determination in Chenery I that "an administrative order cannot be upheld unless the grounds upon which the agency acted in exercising its powers were those upon which its actions can be sustained." 74 The Court in Chenery I further articulated that "[t]he grounds upon which an administrative order must be judged are those upon which the record discloses that its action was based." 75 Chenery is an element of enforcement of the APA but has more general foundations, especially as a doctrine that predates the APA. 76 The Chenery principle has grown over time and encompasses almost all aspects of agency decision-making. 77 Shapiro describes what he calls the "dialogue" requirement in notice and comment rulemaking and stating that "Giving reasons thus became an agency obligation to respond to each and every comment made with regard to a proposed rule," which by the 1980s expanded, and "agencies had to respond to all issues, not just those issues raised by the parties. . . . the obligation to give reasons becomes the obligation to defend synoptically a synoptic decision-to offer every reason needed to resolve every issue of fact, value, and choice among alternative policies that could arise in making the optimal rule." Id.
73 83 The Secretary of Transportation, in promulgating a rule on passive restraints, failed to consider several alternatives to a seat belt mandate. The Court focused on the fact that, because the agency did not discuss the possible alternatives at issue at all, it could not have provided any reasons for rejecting them in favor of their preferred rule. 84 The Court refused to consider the post hoc rationalizations that the agency offered to explain why it rejected the action."); see also Shapiro, supra note 30, at 184, 186-87 (arguing that the reasons-giving requirement has expanded beyond just a check on discretion and opining that the standard has expanded to a judicial power that allows judges to inject their own views cloaked in a type of procedural review).
78. Mashaw, supra note 25, at 24-25. 79. Stack, supra note 1, at 964 (Chenery now generally demands reversals for "inadequate explanation of reasons, unsupportable reasons, and insufficient or erroneous findings of fact").
80. Mashaw, supra note 25, at 26 ("Administrators must not only give reasons, they must give complete ones. We insist that they be authentic by demanding that they be both transparent and contemporaneous."). 82. Mashaw, supra note 25, at 25 ("[C]ourts routinely reject 'post-hoc rationalizations,' the agency's use of untested facts outside the rulemaking record, and attempts to rely on unarticulated reservoirs of agency 'expertise.' They demand, in addition, persuasive responses to cogent objections by outside parties."); Stack, supra note 1, at 961 (describing Chenery as requiring the agency itself provide the rationale contemporaneous with its action and no post hoc rationalization will suffice even if "the agency's ultimate action is permissible").
83. 463 U.S. 29, 50 (1983). 84. Id. at 51 ("Not having discussed the possibility, the agency submitted no reasons at all. The short-and sufficient-answer to petitioners' submission is that the courts may not accept appellate counsel's post hoc rationalizations for agency action.").
alternative rules in favor of the preferred rule-these were arguments provided by counsel for the first time on judicial review and not reasons considered and stated by the agency in and at the time of their decision. 85 Moreover, the State Farm decision strengthened the precedent that "an agency must explain the 'rational connection' between the facts found and the regulatory decision made, and adequately resolve the evidentiary and policy issues before it."
86 To many, the Court embraced a willingness to review the adequacy of the reasons offered by the agency and not simply whether the agency provided reasons at all. 87 Largely that test:
includes a determination of whether an agency relied on factors that Congress had not intended it to consider, whether it failed to consider 'entirely' an important aspect of the problem it was resolving, and whether it offered an explanation for its decision that ran counter to the evidence or was so implausible that it could not be explained as a product of a difference in view or of agency expertise.
88
Thus, the State Farm decision gave courts a significant amount of oversight on the adequacy of the reasons given. The prohibition on post hoc rationalizations is intended, in part, to make the agency do its job. Once a policy is decided and in place, the agency becomes vested in the policy. As such, the agency has an incentive to put forward any rationale that will keep it in place regardless of whether it is the actual basis of their decision. The ethical agency lawyer, asked to provide the reason the agency acted, should be required to provide the actual reason the agency had at the time of the decision. If one is allowed to provide a post-hoc rationalization (or reason) without consequence, there is little check on abuse and outright falsehoods and the unethical lawyer might instead provide the reason that is more likely to win the case rather than the reason at the time of the decision. Post-hoc reasoning in such an environment may not only be unethical in that regard but might also fail to reflect the most balanced judgment of an agency's exercise of discretion. Chenery prevents a (disciplined and non-activist) judge from converting his own arguments into the agency's position and prevents agency counsel from providing that judge with false information to aid in such an endeavor. reason-giving requirement, but there is certainly a long list of possibilities.
90
Stack explains that, as applied, the Chenery principle is a very demanding request for explanation on the part of the agency:
[O]nce any given standard of review is joined with the Chenery principle, the Chenery principle limits judicial review to the explanation the agency relied upon when it acted. . . . As a practical matter, this conjunction requires that agencies specifically explain their policy choices, their consideration of important aspects of the problem, and their reasons for not pursuing viable alternatives.
91
For many, the rule requiring that agencies proffer reasons for their decisions in the record prior to judicial review is based in the fundamentals of separation of powers-requiring that the reasons are generated by the agencies to which Congress has delegated lawmaking-type powers (and not generated in the courts)-and is intended to avoid judicial policymaking where unelected judges would decide whether there is adequate justification for the agency decision.
92
One of the primary purposes of the reason-giving requirement is to give the reviewing court a basis upon which it can evaluate the agency's decision and rationale that it came to when it promulgated a rule rather than a court searching for a reason of its own. 93 Others explain that judicial review as a check on agency discretion is one of the primary reasons for the reason-giving requirement. 91. Stack, supra note 1, at 972. Chenery, of course, has some flaws and limits. The two major limitations are one, when an agency's interpretation is of a statute, it does not administer, and the second is when the statute compels a certain result ("issues not clearly resolved by the statute"); see id. at 965-67. But a discussion of those details, the greater intricacies of Chenery, and reason-giving in administrative law is beyond the scope of this Essay.
92. Shapiro & Levy, supra note 52, at 390 (the reason-giving requirement in administrative law is best understood as a product of the separation of powers), 427-28 (opining that " heightened scrutiny under the reasons requirement is best understood as a product of separation of powers"), & 428 ("While the Bowen plurality did not expressly rely on the separation of powers doctrine as a rationale for requiring adequate reasons, the decision does reflect an awareness that the adequate reasons requirement is integrally related to the structural dilemma inherent in the delegation of legislative and judicial power to administrative agencies."); Church of Scientology of Cal. v. IRS, 792 F.2d 153, 165 (D.C. Cir. 1986) (Silberman, J., concurring) ("The precept that the agency's rationale must be stated by the agency itself stems from proper respect for the separation of powers among the branches of government."). See generally Stack, supra note 1 (providing a separation of powers and non-delegation justification for the Chenery principal).
93. Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 654 (1990) (Chenery prescribes a "general 'procedural' requirement of sorts by mandating that an agency take whatever steps it needs to provide an explanation that will enable the court to evaluate the agency's rationale at the time of decision").
94. Mashaw, supra note 9, at 105 ("The right to reasons in American administrative law is conventionally understood as parasitic on other rights or on the necessities of effective judicial review."); Shapiro, supra note 30, at 181 ("[G]iving reasons has been deeply entangled with judicial review. If administrative discretion is inevitable and desirable, then one obvious mode of denaturing discretion of its poisons is to set judges to watch administrators.").
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In addition to these many purposes including facilitating judicial review, 95 the reason-giving requirement in administrative law is designed to serve a number of other purposes and policies, including promoting educated deliberation, transparency, and facilitation of public participation. 96 The public that wishes to participate must have some view into the agency's mind if they are to provide useful comments and the agency must at the same time give reasons for the acceptance or rejection of such comments. 97 Forcing an agency to make its reasons known on the record supports accountability 98 and legitimacy, and it is designed to curb governmental abuse and administrative over-reaching by requiring that an agency justify its decisions with reasons that fall within its limited scope of authority. 99 It is designed to ensure that there is a record of the agency's deliberation.
100
The reason-giving rule in administrative law is not meant to be outcome determinative. 101 The result of the agency's determination is of little concern under the reason-giving test as constructed, and the judges are reminded of their limited role and the court's incapacity to substitute its policy preferences for those of the agency. 95. Shapiro, supra note 30, at 181 (reasons-giving requirements are for the benefit of judges but also for the public).
96. Shapiro explains some of the benefits as follows:
Giving reasons requirements are a form of internal improvement for administrators. A decisionmaker required to give reasons will be more likely to weigh pros and cons carefully before reaching a decision than will a decisionmaker able to proceed by simple fiat. In another aspect, giving reasons is a device for enhancing democratic influences on administration by making government more transparent. Such requirements are often closely brigaded, as they are in the American Administrative Procedures Act ("APA"), with requirements of notice of pending government actions, public consultation, and publication of final decisions.
Shapiro, supra note 30, at 180-81; see also Mashaw, supra note 25, at 23-24 (explaining that rationality requirements emerged in administrative law primarily with the onset of the New Deal). 97. Mashaw, supra note 9, at 111 ("[A] demand for reason-giving is also in some practical sense a demand for responsiveness to the submissions of affected parties. It therefore reinforces their rights of participation as provided by the APA. The judicial demand for reasons to facilitate judicial review reinforces participatory rights concerning general regulations in the same fashion that reason-giving protects individualized hearing rights concerning particularized decisions.").
98. Shapiro, supra note 30, at 181 ("The reason-giving administrator is likely to make more reasonable decisions than he or she otherwise might and is more subject to general public surveillance.").
99. Mashaw, supra note 25, at 23-24 ("Max Weber famously explained the legitimacy of bureaucratic activity as its promise to exercise power on the basis of knowledge."); Shapiro & Levy, supra note 52, at 395 ("[J]udicial review and the legitimacy of administrative government are inextricably intertwined.").
100. Shapiro, supra note 30, at 182 (the reasons-giving requirement evolved into a record requirement and "if there is no record of agency deliberation, an administrative agency wielding its discretion is impervious to judicial review").
101. Id. at 181 (the request for reasons means "[a]dministrators may still arrive at whatever decisions they think best; they must merely give reasons for the decision at which they did arrive").
Shapiro and Levy describe the importance of the distinction between results and reasons as follows:
State Farm makes clear that the proper focus for review is not the result reached by an agency, but rather the reasons given to support that result. This distinction is important because it reminds judges 2013] THE "REASON-GIVING" LAWYERAlthough this Part has focused on Chenery and the APA as establishing the basic reason-giving requirements in administrative law, many other statutes that regulate the behavior of agencies have their own reason-giving requirements as well. 103 Reason-giving requirements are a popular condition for administrative action. 104 The purpose of this Part has been to introduce readers to the heightened level of reason-giving in administrative law and to understand in part the requirements and their rationale. From this, one should leave this Part with an impression that reason-giving requirements have prevalent places in law with some rather serious consequences. Second, with that appreciation, one should get a sense of the necessity for lawyers to be generally proficient in reason-giving skills. And finally, the application of reason-giving requirements for administrative law in the judicial review of administrative decisions can help one understand part of the reason-giving requirements that are implemented in law school courses and examinations. Those same requirements implemented by professors to review law student action simultaneously prepare the students with reason-giving skills that, as demonstrated in these first Parts, will have real world application in practicing law.
IV. SELECTED ADDITIONAL ETHICAL ISSUES IN REASON-GIVING
Reason-giving in practice certainly raises a number of ethical issues, some of which have been discussed in previous Parts. This Part takes a moment to focus on and stress some of the issues of legal ethics most directly implicated within the reason-giving subject. This discussion will proceed in two principal areas. First, this Part will discuss when reason-giving requirements or expectations encourage ethical behavior in the actual making of decisions and when reason-giving otherwise constrains officials from committing unethical acts. The second area of discussion involves legal professional ethics when one is the reason giverexamining what ethical standards should apply to reason-giving and what ethical obligations are owed to the receivers of reasons.
that they are not to substitute their judgment for the policy choices of an agency and that the agency's reasoning may withstand scrutiny even if a judge disagrees with the result. Moreover, the focus on an agency's reasoning allows judges to acknowledge agency expertise where appropriate.
Shapiro & Levy, supra note 52, at 437-38.
103. Mashaw, supra note 25, at 25 (explaining that a variety of additional, specific regulatory statutes govern agency decision-making beyond the APA and "a plethora of more general, framework statutes have made agency rulemaking into what some have characterized as an exercise in 'synoptic' rationality").
104. NEPA, SBREFA, and other acts place a number of reason-giving requirements on agency action above and beyond what is required under the APA or to otherwise facilitate judicial review.
Reason-giving is about creating a metric for assessment in exactly the same way the law views ethical standards. Tasioulos explains:
Above all, ethics relates to law as a standard of assessment. Making ethical judgments just is pronouncing on how things stand with respect to moral and prudential values. Laws, legal institutions, the behavior of legal officials and so on, form one important subject-matter of ethical judgment; . . . Hence the branch of ethics that Bentham called "censorial jurisprudence," concerned with the elaboration of ethical standards, at varying levels of specificity, to guide and assess the deliberations and activities of legislators, adjudicators and lawenforcers as well as those of citizens with respect to law and legal institutions. 105 He continues by explaining that "the critical relation of ethics to law is perfectly compatible with" requirements unique to or prominent in law like those "procedural and rule of law values that constrain the deployment of state power."
106 Reason-giving requirements are precisely such rules. Reason-giving requirements are popular as a powerful check on the exercise of power by providing the public with information about decisions that is testable or subject to scrutiny. 107 People demand reason-giving requirements because they induce ethical behavior 108 or allow the public to have enough information to discover unethical behavior.
109 Decision-makers tend to be more careful and disciplined with their choice of both an action and the reasons stated for it when they know that some audience will demand the giving of reasons. 110 Additionally, they will be less likely to make biased decisions lest their bias be easily exposed with the resultant consequences. The lawfulness of state actors' decisions frequently depends on the reasons they give to justify their conduct, and a wide range of statutory and constitutional law renders otherwise lawful actions unlawful if they are not justified by reasons or are justified by the wrong reasons. A question that arises is whether sincerity in reason-giving is also-and should be-required. In other words, when public officials are under a duty to give reasons for their decisions, are they also under a duty to give sincere reasons? That is, do they have the duty to state their actual motives as their reasons?
Cohen, supra note 13, at 1091.
106. Tasioulas, supra note 105, at 229. 107. Cohen, supra note 37, at 27 ("Reason-giving requirements have become such a widely popular check on public institutions precisely because of the peculiar epistemic consequences they produce.").
108. Id. at 27 (discussing reason-giving duties as constraints on what decision-makers are "allowed to take into account").
109. Id. at 27-28 (explaining reason-giving requirement as an effective means of monitoring behavior). 110. Id. at 28 ("As an anthropological matter, when people know that they will be called to account for their action, they presumably tend to be more careful-they think twice before they reach a conclusion."); Schauer, supra note 4, at 657 (discussing "the decision-disciplining function of giving reasons"); see Staszewski, supra note 3, at 1281 (discussing verifiability and testable references).
111. Cohen explains:
public positions generally require that they treat persons fairly and equally in the exercise of their power, and reason-giving requirements help the public evaluate whether those types of ethical standards are being met.
112
Those required to give reasons will often be more thoughtful, 113 and the fear of reprisal will alter behavior or limit the available exercises of power which in and of itself helps to reduce governmental abuses. 114 The demand or requirement for the giving of reasons otherwise constrains decision-makers and limits the universe of acceptable actions-whether by government officials or others. Schauer, for example, explains an "unwritability" constraint. Although Schauer is talking mostly about judicial opinions, his analysis is applicable to any public pronouncement of a reason for a decision. Basically, if one is required to reveal a reason for a decision-e.g. "write it down"-and it would be seen as illegitimate by the receivers of the reason, a public actor will feel compelled against making that decision.
115
At the same time, the public will have more ammunition to contest potentially unethical decision-making, which should act as a deterrent to it.
116 Deviations from given reasons will also be more transparent and more easily questioned and demands for explanations for the change in behavior will be more readily made. 117 We think that the legal duty to state reasons protects citizens against arbitrary decision-making by virtue of its epistemic effect on reasons. Requiring that deciders give their reasons arguably results in more carefully thought through decisions . . . [and] workers who must substantiate their . . . decisions are more likely, we assume, to make unbiased determinations.
Cohen, supra note 37, at 29.
112. Staszewski, supra note 3, at 1281. 113. Schauer, supra note 4, at 657 ("Under some circumstances, the very time required to give reasons may reduce excess haste and thus produce better decisions.").
114. Cohen, supra note 37, at 28 (if persons are required to justify their actions with reasons than it will influence the outcome itself by limiting available decisions).
115. As Schauer explains, some decisions "won't write" because they would be based on socially impermissible rationale and thereby act as constraints on morally or socially or ethically unacceptable behavior:
Perhaps the very fact of writing (or writing publicly, although the two are hardly the same) serves as a constraint. Perhaps there are things we can think but cannot write down. But why would a judge believe an outcome to be correct when it could not be explained by a reason? Perhaps the result itself is indefensible, but that begs the question, for then we can ask what makes a result indefensible. One possibility is that there is a reason for the result, albeit a legally, socially, or morally impermissible one. The judge might believe, for example, that the plaintiff should win because the plaintiff is white. This is a reason, but its social and moral unacceptability operates as a constraint. So perhaps to say that an outcome "won't write" is to say that it is justifiable only by illegitimate reasons.
Schauer, supra note 4, at 652.
116. Cohen, supra note 37, at 27 ("[T]he legal requirement to give reasons can be an effective oversight mechanism designed to prevent arbitrary decision-making and to increase the contestability of public decisions."); Schauer, supra note 4, at 657-58 (The "reason-giving mandate will also drive out illegitimate reasons when they are the only plausible explanation for particular outcomes.").
117. Staszewski, supra note 3, at 1282.
Similarly, the reason given for a decision becomes a reference point from which we can test the truthfulness of the reason giver. The moral and ethical legitimacy of action can be judged by the justificatory reasons given for one's actions. 118 Moreover, the existence of pretext is more readily revealed or at least authenticity more easily challenged when there is a reference point upon which the decision-maker is relying and publicly proclaiming as a justification.
119
Schauer explains that those designing institutions and setting legal requirements to give reasons have this ethical constraint in mind. He contends that "when institutional designers have grounds for believing that decisions will systematically be the product of bias, self-interest, insufficient reflection, or simply excess haste, requiring decisionmakers to give reasons may counteract some of these tendencies."
120 Because receivers have a set of stated reasons to work with in evaluating conduct and some knowledge of the decision-maker's justification, the requirement to give reasons makes it more likely that the faulty, fallacious, or otherwise disingenuous or unethical reasoning on the part of officials will be exposed. 121 We now move from the ways reason-giving supports ethical decision-making to an analysis of ethical standards applied to reason-giving. Much of what has been discussed so far in this Essay has related to the prudential or mandatory reasons for giving reasons. To begin in this second area of discussion, it is important to note that even when there is no formal, "legally-mandated" requirement to provide reasons for action, sometimes professional ethics may demand giving reasons, such as to clients or to others, to support effective representation of a client's position. 122 Thus even setting aside the ethical standards for the substance of reasons given, the provision of a reason in the first instance regardless of its substance may be ethically mandated.
In addition, when giving reasons, legal ethics has a role to play in the substance of the reasons given. However, there is no universal ethical standard for when reason-giving in law must be truthful, sincere, or otherwise perfectly correlated with the actual reason a decision was made. 123 Nonetheless, Cohen has argued that, "in the legal context, there is a strong presumption that decision makers should be sincere. Sincerity towards and between public institutions, honesty in statements to others, and accurate depictions of the law are some of the defining 118. See generally Cohen, supra note 37; Cohen, supra note 13. 119. See generally Staszewski, supra note 3 (discussing generally, inter alia, pre-textual reasons and the failures of political accountability).
120. Schauer, supra note 4, at 657. 121. Kupfer, supra note 11, at 90-93. 122. Kupfer, supra note 13, at 90-93 (discussing reasons for giving reasons in ethical practice). 123. Cohen, supra note 13, at 1092-93 ("In a variety of legal contexts, the lack of sincere reasons is no obstacle to the legal validity of a decision. . . . In short, many decision-making environments eschew sincerity in reason-giving.").
features of legal ethics."
124 But even Cohen and some of the strongest advocates for injecting a sincerity component in our demands under reason-giving requirements recognize that such a demand must be context specific and subject to certain exceptions. 125 There simply is no universal agreement as to how ethical standards must or should apply to reason-giving.
126
Determining standards for the ethical giving of reasons is the subject of a much wider literature and beyond the scope of this Essay. It is at least important to note that substantial ethical questions arise for those lawyers that will be expected or required to give legitimate, sincere, authentic, and accurate reasons for decisions or to report accurately the reasons upon which others have based decisions (such as the lawyers for an agency).
127
There is no doubt that serious ethical issues can arise when a lawyer is asked to give a reason and tempted to be less than genuine in the reason given. Administrative law again provides one example. Agencies and agency officials or lawyers will have an incentive to proffer any reason that will sustain one of their decisions because they become vested in their position taken and entrenched in defending it. By prohibiting post-hoc rationalizations and by providing for judicial review of the reasons given at the time a decision is made, there is a check against this unethical temptation toward distortion. The nature of this judicial review standard in administrative law makes it even more important to practice under ethical standards of conduct in the face of reason-giving requirements precisely because the judges may not inquire deeply into the truthfulness of the reasons given. To some extent in administrative law, the reason giver's own ethics are the only check on the veracity of the reason offered or at least its contemporaneous connection to the decision for which it is offered. And most importantly, the ethical stakes are highest when reason-giving occurs within public institutions, first because those institutions hold the trust of their constituents and second because of the general preference for a limitation on the exercise of state power in the constitutional system. 128 124. Cohen, supra note 13, at 1100. 125. Id. at 1150 ("the conclusion of this analysis is that, to a certain extent, whether decision makers are sincere is relative to context." and calling for "[m]ore empirical research on actual reason-giving by public institutions which takes into account the theoretical understandings" of sincerity in context to assess "how the sincerity requirement applies to real world instances of reason-giving").
126. Id. at 1093 ("[D]espite its presumptive appeal, the idea that public officials must adhere to a norm of sincerity is not universally conceded.").
127. Id. at 1091 ("In law, and often elsewhere, sincerity seems to be both the usual expectation and the ideal that regulates discursive practices and exchanges.").
128. Id. at 1100 (giving examples of "formal procedures aimed at furthering the requirement of sincerity, such as taking oaths, calling witnesses, convening expert panels, producing evidence, securing crossexaminations, and so on" as uniquely demanding sincerity from public institutions in their reason giving); see also Schauer, supra note 4, at 658 (discussing the concept of trust).
Lawyers and law students must be taught that there is a need to (1) develop the expertise necessary to understand when and how to effectively give reasons to satisfy client or other receiver expectations or demands for reasons; but that (2) the universe of acceptable reasons for action or given for action is necessarily limited by ethical standards just as with all professional conduct. Learning where the temptations will lie to deceive or manipulate through reason-giving can help lawyers and students know what behavior is unacceptable. Knowing why authentic reason-giving facilitates the position of trust that lawyers hold will help encourage students and lawyers to be ethical in their provision of reasons to audiences of receivers to whom they may owe an obligation of good faith, candor, or other duty. While much of this Essay is focused on the first step (learning to give reasons, understanding when reasons are required, and developing a habit of giving reasons), that step, like any other subject matter learned in law school and in practice, must be tempered by our generally applicable and separately instructed ethical standards.
Questions of ethical behavior in the face of reason-giving requirements can provide fertile ground for the hypothetical testing and application of general ethical constructs to specific fact scenarios in the teaching of legal ethics. And concurrently while teaching the skill of reason-giving, we can have another occasion to invoke the teachings of legal ethics. As Kupfer has wisely charged, "the recent and persistent call to include the teaching of skills and values in legal education has refocused the need to train future lawyers to develop an ethical capacity within their work." 129 The next Parts further explore our teaching of the reason-giving skill and the evaluation of our pedagogical means for measuring our success.
V. THE PEDAGOGICAL IMPORTANCE OF INCULCATING THE HABIT AND SKILL OF REASON-GIVING
Given reason-giving's overall importance in the legal system itself, developing the skill of reason-giving in law school and continuing that development during one's legal career is important to the education of effective lawyers. Reasongiving is too prevalent and too important a skill to go unnoticed, yet there seems to be little recognition of it as a unique category of lawyerly development. More attention to this uniquely important skill is deserved in our pedagogical endeavors in law school and in continuing lawyer educational development. Lawyers should take note that there is a direct correlation with the giving of reasons and the seriousness with which one's position or argument is received. 
2013] THE "REASON-GIVING" LAWYER
The consuming audiences of legal and governmental services demand reasongiving, so lawyers must be prepared to meet that demand. Lawyers and the law cannot avoid that word "why" and all that it entails, as discussed earlier in Part I of this Essay. Judge Henry Friendly explains the legal mind's peculiar fascination with the question "why" as follows:
The legal mind is an inquiring mind. It does not accept; it asks. Its favorite word is "why." . . . It is analytical, it picks a problem apart so that the components can be seen and judged. It is selective; it rejects characteristics that are not significant and focuses on those that are . . . It is a classifying mind; it finds significant differences between cases that superficially seem similar and significant similarities between cases that at first seem different. It is a discriminating mind; it has a profound disbelief in what Professor Frankfurter used to call "the democracy of ideas.
131
The legal mind is a reason-seeking mind and must also be a mind capable of reason-giving. Developing an appreciation for the question why and an aptitude for answering it are beneficial to any lawyer and therefore worth attention in teaching and learning.
As Daniel Koorstein has posited, "[t]he lawyer must obviously be skilled at arguing and giving reasons, in systematic or theoretical explanations, for this is the core of most legal reasoning and argument."
132 Lawyers who are unable to present good legal reasons for their actions or for their proposed positions are offering little more than could be proffered by someone not learned in the law.
A lawyer's expertise is not limited to the ability to offer conclusions or advise clients on an "answer" alone, or to educate the courts only on the final judgment. A lawyer cannot confidently or adequately tell a client, "well, now that I know the facts let me immediately just tell you what the outcome will be." She has a duty to her clients and to herself to understand how that result will be reached and independently be capable of explaining how that result will be reached.
A lawyer cannot persuade a court without an explanation of the argument she wishes the court to adopt or without explaining why alternative explanations of the law should be rejected. The lawyer must give reasons to the court that give the judge confidence and a shield should the judge choose to side with that lawyer's position. A lawyer wants a judge to adopt his conclusion, and a judge concerned with the legitimacy of his opinion will need to provide the parties and the public with reasons explaining why he reached that decision. A good lawyer can ease the judge's task and apprehend his anxiety in reaching a conclusion by providing the work product that the judge will want to adopt as his own.
Moreover, lawyers who become legislators or executives (or their aides) in government will need the same skills. No matter if it is clients, the court, or a voting public-some constituency will be expecting every lawyer to give reasons for decisions, actions, proposals, fees, arguments, and the like. And, sometimes our own professional ethics may demand giving reasons 133 even where there is perhaps no other constituency than our own integrity.
Given all of the ways in which lawyers encounter the need to give reasons and how regularly they must evaluate the giving of reasons by others, educators should teach the reason-giving skill and develop ways in which students must practice it. There is a reason for requiring reasons from students-in class answers to questions, on a law school exam, and elsewhere in the educational process. It forces them into a habit that prepares them for the real world requirements that exist in law to provide reasons. It begins to develop the skill as to how best to supply reasons in such situations.
Reason-giving has value in demonstrating a command of the particular subject matter being tested on a law school exam. 134 Reason giving is also a generally applicable skill in law that is susceptible to testing and evaluation of legal educator's success in teaching it by looking at law school exam answers. 135 The skill itself can be tested and evaluated even in a doctrinal class with a traditional written law school exam, where professors can examine a student's reason-giving skill apart and isolated from the student's grade for the command of the subject matter itself.
When professors tell their students that reasons are required, perhaps if it is re-crafted and labeled as a "skill," students will be more cognizant of its importance and reflect on it when conducting their work. Placing demands on students to give reasons is worthwhile for their development as lawyers and the more stringent one is in evaluating students' compliance with this demand, the more effective a pedagogical method it will be. 136 133. Kupfer, supra note 11, at 90-93 (discussing reasons for giving reasons in ethical practice). 134. Sunstein, supra note 26, at 1756 ("[I]t [is] hard to prize a capacity to know what the law is without knowing why it is as it is, or how a case should come out without knowing why it should come out that way.").
135. In this sense, one could use various examples of the teaching of and testing of the reason-giving skill to further demonstrate a commitment to skills education as suggested by recent studies like the McCrate Report or to meet the challenge of the Carnegie Report to make legal analysis more explicit; and it could actually be a testable, verifiable, and recordable skill for purposes of satisfying learning outcomes assessment requirements from WASC and as anticipated from the ABA.
136 This Part takes a brief tour through administrative law drawing parallels with the evaluation of an answer to a traditional law school essay exam question. It serves as a case study in one of the ways that legal education can begin to prepare students and hone the reason-giving skills that will be necessary in practice. This exercise explains to students some basic facts of life in exam evaluation and hopefully provides an understandable analogy that, if communicated with students, will help them accept some basic conditions involved in the test-taker/ reviewer relationship. Many have examined law school exams in the past 137 and some have provided "how to" wisdom to students taking exams, 138 but none have thoroughly looked at them as exercises in the development of the reason-giving skill.
A reason-giving requirement in law school exam answers is necessary for effective professorial review for many of the same reasons it is required in judicial review of agency action. This analogy demonstrates the fact that demanding reason giving on law school exam answers is in itself assisting in the development of a lawyering skill; and the law school exam can serve as an independent method for testing and evaluating whether a law school is performing well at teaching that particular skill.
In a recent work, I introduced the reason-giving matter for consideration in taking law school exams from a practical standpoint. 139 In part, I explained that "[t]he written exam must be the demonstration of thought, not simply a statement of its conclusion," and "the submitted exam answer is the thought process memorialized on paper." 140 Furthermore, I contended that: "[o]ne cannot presume that the evaluator knows [the] thoughts, bases, or analyses leading to [her] conclusion unless they are explored . . . on paper-the record for review."
141 Writing out one's reasons on an exam is necessary to provide the professor with a record of decision-making and a basis for exam review and grading. This guidance tracks a similar and well-known "show your work" admonition in the field of mathematics classes, 142 which has also been recognized by some others.
143 Even a few courts have drawn an analogy between procedural requirements in administrative law and the "show your work" method in math.
144 So, it should not surprise the educator who has pounded the show your work message into students that there are parallels between student accountability to professors and government accountability to the citizenry and the judges that review their use of authority. Good Writing is Good Thinking. Before the age of computers and calculators, there was only one way to solve a complex algebra problem: work it out on paper. Unlike students of algebra, however, lawyers have not yet devised the machine that can solve legal problems for them. Like the ancient mathematician, we must, therefore, write out our legal problems if we hope to get the right answer. 145. This part expands on that concept and provides the supporting analysis for the exam's place in the broader reason-giving enterprise and the teaching of the skill. Much of the uniqueness of the observations in this essay comes from its focus on judicial review of administrative action as a transferable paradigm for understanding professorial review of student action.
command of the reason-giving skill, but the task of training students to meet such expectations will undoubtedly be frustrating. 146 We cannot become despondent in this task.
Law students often rush too quickly without writing their reasons, thinking through their analysis on paper, considering all issues and alternatives and explaining their processes of conclusion in the written answer. In these situations, whether they have reasoned fully in their head and or whether they have not reasoned at all does not matter. What matters is that their reasons for conclusions, if any, have not been put on record in the written answer for professorial review. As a result, when the evaluator is prohibited from finding an answer on her own then by necessity she must label the student as having no rationale and no basis for their conclusion. It is a strange case where the absence of evidence must indeed, as a matter of review, be construed by the evaluator to be the evidence of absence. 147 The written exam is the record; and the record is key. In the grading process, the professor-evaluator simply cannot himself fill in the blank spots or give the student the benefit of the doubt. The evaluator cannot supplement the record with missing or accurate reasoning when the student has provided none.
How is it that a law professor can communicate to his or her students the nature of the grading enterprise for the traditional law school exam? One useful way of describing the process of evaluation can be drawn from administrative law, the process of judicial review, and the standards of the Administrative Procedure Act 148 and related statutes. The best argument for a reason-giving requirement in administrative law is that it aids in judicial review-providing some reference point for the judges and limits the judge from filling in the gaps in agency analysis (i.e. keeps the judges clear of doing the agency's job for it or from second guessing the agency by substituting its will for that of the agency). 149 This justification works well when we talk about professorial review of student action and a requirement that students provide reasons in their work product that the professor must evaluate.
146. See generally Immel, supra note 136 (discussing the importance of teaching and examining reason-giving and problem solving, even though despondency with student performance surely results from such expectations).
147. Carl Sagan famously said, in relation to the existence of extraterrestrial life, "the absence of evidence is not the evidence of absence." CARL SAGAN, THE DEMON HAUNTED WORLD 200 (1997). Donald Rumsfeld borrowed this regarding Iraq's weapons of mass destruction. Where that phrase normally is logical and holds true, the professor-evaluator must apply the rule that the absence of the evidence that thought occurred and reasons existed must be presumed to mean that in the student's mind the thinking did not occur and the student has no reasons to offer. In this brief exercise of explanation, we can think of the student as acting like an agency creating a record of decision and the professor as the judge conducting judicial review. The student is entrusted with power to resolve a question and the professor must evaluate the exercise of that decision. In the agency setting as well as the exam, the reviewing body cannot uphold a conclusion with an unsupported, unlawful, arbitrary, or unarticulated rationale by the agency/student. Even if the professor knows why the student's answer is correct and can even guess or presume the processes that the student engaged in to reach her conclusion, the professor cannot (or at least many will not) search his mind and "fill in" the reasons or reasoning for the student.
The judge conducting judicial review in administrative law cases likewise will not look beyond the record. The judge will limit herself to evaluating just the rationale provided by the agency. Nothing more than that contemporaneous reason will be allowed to support the validity and legality of the agency action. 150 Under existing doctrines, a court should not venture into the justification process and will not conduct an independent search of the record to find support for the decision made by the agency. 151 The agency must be the one to offer the reason and direct the court to support for the reason in the record. 152 Where there is no reason given, "[i]t will not do for a court to be compelled to guess at the theory underlying the agency's action."
153 When an agency's action cannot be sustained on the administrative record made, 154 including the reason for the decision as stated in the record, 155 the court must vacate the agency decision and remand it for further consideration. 156 Students analogously should be required to provide the rationale for their answers on the exam. They should not expect that the reviewer will know their bases nor give them credit for some reason not stated on the exam. And professors will not look beyond the answer or allow themselves to guess at the student's rationale. And, it will be of little avail if a student can explain her answer after the fact when contesting her grade. 157 If an agency gets the right answer but with the wrong rationale, its rule is still subject to invalidation upon judicial review. It is equally true that if the agency gets the right answer but has no rationale, its rule will also be subject to invalidation. Those situations provide wonderful parallels to the grading of law school exams. Students with the right answer but with no rationale, explanation, or analysis or with an incomplete or erroneous set of such support will fail to get points upon professorial review, the equivalent of failing to find an agency rule valid under judicial review.
Just like an agency, a student must explain not just its ultimate reason but must draw a "discernible path" leading to its decision. 158 Professors reviewing student action, like judges reviewing agency action, should not be required to "intuit what" the student "may have been thinking."
159 If a student has not written anything, there is no thinking evident for the professor to trace. "Giving reasons allows judges to run through, replay, or reconstruct the decision-making process that led to the policy decision under review. . . . retracing the administrators' decision-making process is the essence of all judicial review of administration." 160 Similarly, a professor must be able to reconstruct the student's analysis and thinking by having it explained on paper. Moreover, reasons must be presented on that exam paper in the first place, because with exams there is usually not an opportunity for the student to supplement the record (her answer)-a luxury sometimes available to agencies to cure a potential Chenerybased defect.
The reason-giving requirement is in part designed to prevent judicial policymaking or judicial activism, shielding courts from opportunistic substitutions of their own judgment for that of the agency (by generating or not generating reasons to support or not support the agency decision outside of those 157. The prohibition on post-hoc rationalizations requires that an agency state and provide the bases for its decision (i.e., conclusion) before promulgating a rule. Motor Vehicle Mfrs. Ass'n of United States v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 51 (1983) ("Not having discussed the possibility, the agency submitted no reasons at all; Am. Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, 539 (1981) ("Whether these arguments have merit, and they very well may, the post hoc rationalizations of the agency or the parties to this litigation cannot serve as a sufficient predicate for agency action."). The short-and sufficient-answer to petitioners' submission is that the courts may not accept appellate counsel's post hoc rationalizations for agency action."); see also offered by the agency). Courts simply cannot search for, find, or create a legitimate alternative legal argument to support the agency's decision. As a result of Chenery and the reason-giving requirements, the courts are bound to only consider the legitimacy of the decision the agency actually offers. 161 Courts exist to review the record and rationale, not provide or create one. There may very well be a basis in the record or support in the record that could support the agency's conclusion, but that is irrelevant to the court's role. The fact that an agency "might have" found the right rationale or used the right rationale is not enough for review, and a court cannot find something that would sustain an agency action and support the agency decision on that reason which is foreign to the record. 162 For the student, the whole record includes all the arguments by all the parties in all the cases read and all the conclusions and theories and doctrines presented in the class materials, along with the new facts and materials presented for the first time in the exam question itself. The student should also explain what contrary law, competing rules, or alternative arguments can be made on the basis of the class record along with the test facts to reach a different conclusion and the reasons to reject the alternative arguments. Such requirements for the students are in line with what would be required of a federal administrative agency. An agency must similarly explain not just the reason it made its decision, but also the alternatives and the reasons why it rejected the alternatives in favor of the decision action.
When you take the analogy further and consider the opposing arguments and law learned as the equivalent of "comments" on the hypothetical, it is clear that, just as an agency must respond to all comments before justifying their decision, so too should a student respond to "comments" to fully support their answer. 163 161. ICC v. Bd. of Locomotive Eng'rs, 482 U.S. 270, 283 (1987) (The court "may not affirm on a basis containing any element of discretion-including discretion to find facts and interpret statutory ambiguitiesthat is not the basis the agency used, since that would remove the discretionary judgment from the agency to the court"); Fed. Power Comm'n v. Texaco Inc., 417 U.S. 380, 397 (1974) ("had the order unambiguously provided what the Commission now asserts it was intended to provide, we would have a far different case to decide. But as it is, we cannot 'accept appellate counsel's post hoc rationalizations," and "an agency's order must be upheld, if at all, 'on the same basis articulated in the order by the agency itself").
162. Envtl. Def. Fund v. EPA, 898 F.2d 183, 189 (D.C. Cir. 1990) (holding that under Chevron "[w]e cannot sustain an action merely on the basis of interpretive theories that the agency might have adopted and findings that (perhaps) it might have made"). As a leading treatise explains the doctrine:
[A]n advocate's hypothesis that an administrative decision-maker did in fact conclude thus-and-such because the record shows that he could reasonably have concluded thus-and-such, is not likely to be highly impressive. The courts prefer to appraise the validity of an order by examining the grounds shown by the record to have been the basis of decision. Comments should be seen by the student as the facts presented in the question along with the material (doctrines, rules, and theories) learned in the course. 164 In the real world, judges invalidate agency decisions for failures to articulate reasons. Often, courts will find an agency action invalid when it fails to meet these requirements and remand the decision to the agency, where the agency can often correct the error and provide a legitimate supporting rationale. Here, the analogy to the law student exam breaks down. Students do not usually get such a second bite at the apple. In an agency setting, the possibility of remand gives the agency the opportunity to cure its defect in reasons. 165 There is no remand in most law school exams.
Within the context of a law school exam answer, law professors have expectations very similar to judges conducting judicial review of agency action.
166 Not just any reasoning or explanation will do. The agency's rationale must mean something; it must have some substance and depth. 167 So, for example, an exam that says only "X's action constitutes adverse possession" is just as deficient as something that says only a little more such as "X's actions constitute adverse possession because there was actual entry with exclusive possession, it was open and notorious, it was under a claim of right, and it was continuous across the statutory period." In the latter situation, the reason given is only definitional and only a statement of the elements. It does not say what facts give reason to believe there was actual entry or why it was open and notorious and so on. It does not explain the use of the facts or potential competing arguments available from the record and why one conclusion was chosen as more persuasive than the other.
A good student answer guides the reviewer through the deliberative processes taken to reach the conclusion. It requires the professor evaluator to see why the student reached the conclusion. No matter whether there are meritorious arguments that the professor (or a court) can conceive or that are presented after decision made by the student (or agency), if they were not in the record as reasons for the student or agency's decision at the time of its decision then the professor 164 . Of course, the student must not just find comments but anticipate them as well, which is not always a required course of action for an agency but the analogy holds well nonetheless.
165. Shapiro, supra note 30, at 196 ("In theory at least, the agency might succeed the second time around if it ran another rulemaking process full of reasons and came back to court with the same rule.").
166. The professor wants to be told why, and she tests the ability of the student to provide a satisfactory explanation through the presentation of reasons. A student must be sure he has explained on the exam paper why what he stated is true, why what he stated is relevant, why his answer matters, and so on. If the student gives no reasons or only conclusory statements, his answer is beyond meaningful professorial review.
167. See, e.g., Am. Acad. of Religion v. Chertoff, 463 F. Supp. 2d 400, 419 (S.D.N.Y. 2006) (The court ordered the government to issue a formal decision in a confinement case stating that the government "may not invoke "national security" as a protective shroud to justify the exclusion of aliens on the basis of their political beliefs. . . . If Ramadan is a threat to national security, or there is some other facially legitimate and bona fide reason for his exclusion, the Government may exclude him. But the Government must provide an explanation. It has not done so").
or court may not consider those reasons. 168 Simply put, because a professor or court "cannot defer to what it cannot perceive" and it can only perceive what is on the record before them, a student's or an agency's conclusion unsupported by reasons simply cannot be awarded credit or upheld no matter how high the level of deference normally conferred. 169 Although many believe that the reason-giving requirement is or should be merely procedural for agencies, the cases have given the requirement more teeth over time. 170 Students can learn much from conclusions made about the reason-giving requirement in administrative law:
[R]ationalism places the burden on an agency to adequately explain its decision in terms of its statutory mandate. In order to obtain judicial approval, agencies must be able to demonstrate that they have applied their expertise in a meaningful manner and have reasonably investigated the problem they are attempting to resolve.
171
Students carry a similar burden in relation to the professor, whose approval will only be given when they apply their own expert knowledge of the subject meaningfully on the exam and after writing a full report in the exam of their mental investigation of the problem presented.
Partly, professors demand reasons to test whether the students themselves understand the reasons for their answers, which are, after all, likely derived from the real meat of the material conveyed during the class. But, whether they know it or not, professors may also be demanding that students develop the capacity and skill of reason-giving, which again will be demanded from them in their professional tasks and ethical responsibilities-whether it be to their client, the court, or some other consuming audience of their conclusions. These consuming audiences will be left unsatisfied and unimpressed if the lawyer is incapable of giving reasons. And, often, in a competitive atmosphere like an adversarial proceeding, the advocate with the superior reasons is more likely to obtain the desired result.
Although some students or lawyers may be able to think quickly and respond to queries or form conclusions without reasons, " [w] hat is asserted to be a 168. Am. Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, 539 (1981) ("Whether these arguments have merit, and they very well may, the post hoc rationalizations of the agency or the parties to this litigation cannot serve as a sufficient predicate for agency action.").
169. Int'l Longshoreman's Ass'n, AFL-CIO v. Nat'l Mediation Bd., 870 F.2d 733, 735-36 (1989) ("The basis for an administrative decision, of course, must be clear enough to permit effective judicial review. . . . Whatever deference is owed to the Board under Chevron, . . . is not due when the NMB has apparently failed to apply an important term of its governing statute. We cannot defer to what we cannot perceive.").
170. Some say that the reason-giving requirement in administrative law has emerged as primarily based in a rationalist model of judicial review "which has as its central feature the requirement that agencies articulate adequate reasons for their decisions," but that "the Court has not fully explained the significance of this requirement, or the doctrinal basis of the rationalist model." Shapiro & Levy, supra note 52, at 390. 171. Id. at 430.
capacity for perception may in fact be a product of bias or confusion, and reason-giving helps diminish this risk." 172 Every student should be aware of that danger and embrace the reason-giving habit and its capability to control against such risks.
By better understanding the structure of judicial review of agency action and the purposes and aims within it that underlay the reason-giving requirement there, a reason-giving requirement in law school exams can receive its due provision of explanation and legitimacy. If legal educators are to expect reason-giving on law school exams, in the classroom, or in other aspects of law school courses, we should be able to give reasons for it. Giving reasons for a reason-giving requirement in law school exam answers and other similar evaluative situations should, as a result, lead to a better understanding and acceptance by students of that professorial demand and its practical significance in the preparation for the practice of law.
173

CONCLUSION
Inculcating the reason-giving skill in lawyers and law students is a valuable exercise and one which implicates and prepares lawyers for a variety of areas of law practice where reason-giving is expected, demanded, encouraged, or otherwise helpful. Understanding it as a skill and understanding the pervasiveness of reason-giving in life and law is a first step toward implementing strategies to learn how to effectively give reasons for action or decision to an outside (often reviewing or evaluative) audience.
Of course, some next steps must be addressed as well. We cannot teach students or lawyers-for both ethical and practical reasons-that any old reason is good enough. Nor should we encourage the insincere, pre-textual, contrived, or manipulative reasons. We must also be wary of students believing that it is acceptable to mask a decision in seemingly good reasons in order to deceive a less-informed consuming audience. Truth in reasons and belief in reasons should not fall out of focus. Those standards should not become victims of our concentration on that first, necessary, but incomplete step of "giving reasons." But the search for reasonable or best conclusions can only begin after that 173. There are a number of debates about reason-giving requirements and the propriety of demanding them in specific contexts that are beyond the scope of this Essay. We need not determine that reason-giving requirements are always a good thing for every situation, except to say that adopting a reason-giving requirement for a written exam is not only a good thing but one that is generally the accepted practice in professorial review of student exam answers. I also contend that this exam-taking exercise along with other reason-giving requirements in law school fosters effective and necessary lawyering skills of reason-giving applicable to the practice of law. prerequisite step of developing the habit of at least giving reasons as a starting matter and inculcating that skill in our legal minds.
A giving reasons discipline should extend in pedagogy beyond just the law school exam. Law students must be warmed up for a reality in the practice of law-as attorneys, they will be called on to account and expected to have the reason-giving skill. They will be required to give reasons-to support their clients' positions, to persuade a judge or jury, to serve as agents to political institutions beholden to a reason-giving requirement or expectation, or in other capacities. The reason-giving lawyer is better equipped to deal with the expectations of the receivers of his craft and thus each student and lawyer-student of law should strive for a greater understanding and aptitude of this unique skill.
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